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DISCLAIMER

IN BRIEF includes claim prevention information that helps you to minimize the likelihood of being sued 
for legal malpractice. The material presented does not establish, report, or create the standard of care for 
attorneys. The articles do not represent a complete analysis of the topics presented, and readers should 
conduct their own appropriate research.
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PLF Assessment 
to Increase $300

The PLF Board of Directors (Board) and the 
OSB Board of Governors approved a $300 in-
crease in the PLF assessment. This increase raises 
the 2011 PLF primary assessment to $3,500. The 
2011 increase is the fi rst since 2007.

The most signifi cant factor in determining 
each year’s assessment is the cost of claims. Non-
claim-related administrative expenses account for 
less than 15% of the assessment. Simply put, the 
assessment increase was unavoidable due to three 
successive years of an annual claim count well 
over 900, coupled with increases in the cost of 
claims and the upward adjustment of past-year 
liabilities. If not for these negative claim develop-
ments, there would be no assessment increase.

The PLF uses actuaries to predict the future 
cost of claims. (The PLF receives two actuarial 
reports per year and sets the assessment based on 
recommendations the actuaries make after their 
midyear report.) The actuaries’ 2010 midyear re-
port indicates that the cost of claims has been in-
creasing due to a precipitous surge in the number 
of claims that began in 2008 and has continued 
through 2009 and 2010. In 2008 and 2009, the 
PLF received well over 900 claims, and 2010 is 
projected to have over 950 claims. By compari-
son, there were 781 claims in 2007. In past years, 

Continued on page 2

In Brief Going Electronic

In Brief will move to an electronic format 
in January 2011.

PLF-COVERED LAWYERS:

If you are a PLF-covered lawyer, you do 

not have to do anything to continue 

receiving In Brief. You will automatically 
receive an e-mail (at the e-mail address 
you have on file with the Oregon State 
Bar) with a link to In Brief.  However, be 
sure that your spam filter is not blocking 
PLF e-mails. 

ALL OTHERS: 

If you are not a PLF-covered attorney 
and you would like to receive the 
electronic version of In Brief, please 
e-mail deannas@osbplf.org and request 
that you be added as a subscriber. 
Please put SUBSCRIBE TO IN BRIEF in 

the subject line of your e-mail. Include 

the e-mail address you wish us to use 

in the text portion of the e-mail.

The PLF will continue to post the articles 
from every issue of In Brief on its Web 
site in PDF format. From the home page 
(www.osbplf.org), select In Brief under 
Loss Prevention.

If you have any questions about 
In Brief, please contact PLF Loss 
Prevention Attorney Tanya Hanson at 
tanyah@osbplf.org or at 503-639-7203.

PLF JOB OPPORTUNITIES

See pages 4 and 5 for information 
about claims attorney and program 
administrator/staff attorney positions 
available at the PLF.
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when the number of claims has increased (frequency), the 
average cost of claims (severity) has not increased and has 
even decreased. That is not the case in the current times and 
environment.  Claim severity appears to have increased for 
the 2008 and 2009 claim years, and projected severity has 
been raised for 2011 claims.

The reasons for the increase in frequency and severity are 
not known with certainty. Common wisdom holds that dif-
fi cult economic times increase the claims against attorneys, 
who often are the only remaining fi scally viable resource 
when a transaction fails.  Along with the effect of diffi cult 
economic times, demographics appear to be playing an in-
creasing role in the rise in frequency.  As covered parties age, 
an increasing number of attorneys have been unable to con-
tinue their practices because of sudden and serious illnesses 
or other diffi culties. These events often result in an increase 
in claims. 

As noted, not only has frequency increased, recent ac-
tuarial reports indicate that severity has increased as well. 
The increase has primarily been in expenses – that is, defense 
costs. A recent in-house analysis of defense costs indicates 
that the increase in expenses is not driven by increases in 
the hourly rates of defense panel members. (The PLF is the 
benefi ciary of excellent lawyers who provide services at very 
reasonable rates.) Rather, the increase appears to be driven 
by the increased complexity of claims.  For example, many 
recent claims involve the failure of complex business transac-
tions, which are document-intensive and therefore inherently 
costly to litigate.  In addition, increases in expense costs can 
be traced to the additional burdens of electronic discovery, as 
well as the increased sophistication and specialization of the 
attorneys bringing malpractice actions. 

Finally, the actuarial reports, besides setting the amount 
per claim to be assigned to future claims, also evaluate the 
results of claims pending from past years. If the development 
of those claims is better than expected, the PLF receives an 
adjustment that reduces claim liabilities for that year; if the 
development is worse than expected, liabilities increase. 
Unfortunately, consistent with other recent developments, 
past claim years have developed poorly, and in each of the 
last two actuarial reports approximately $1 million dollars in 
past-year liabilities were added. 

The last three years have seen a trend of increasing 
frequency and severity for PLF claims. The increased se-
verity, coupled with poor investment performance due to 
weak investment markets, has resulted in losses in two of 
those years. Although these losses do not threaten the fi s-
cal integrity of the PLF, their consequence has been the 
depletion of the Fund’s retained earnings (reserves above 
projected liability), which are important because they pro-
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vide the Board fl exibility when setting the assessment in 
down years. The increase in the 2011 assessment refl ects 
the amount necessary to meet the costs of the negative 
claim developments and also considers the Board’s goal of 
ensuring long-term stability in the assessment.

IRA R. ZAROV

PLF CHIEF EXECUTIVE OFFICER
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Check Scams Becoming 
More Sophisticated

Attorneys are vulnerable to being victims of fraud, es-
pecially during these challenging economic times. Financial 
pressures may cause attorneys to let down their guard or cut 
corners on due diligence. Fraudulent schemes and scams are 
on the rise and have caught some unaware attorneys. Here are 
some of the reported fraud schemes that have targeted law 
fi rms in Canada and the United States, including Oregon. 

Anatomy of a Scam

Scammers frequently use one of several common scenari-
os to approach lawyers:

● Business loan scam: The “client” is setting up a busi-
ness and buying equipment or inventory. The “client” seeks 
representation to help with borrowing the money.

● Debt collection scam: The “client” is seeking repre-
sentation to collect a debt.

● Collaborative family law agreement scam: The “cli-
ent” is seeking representation to collect spousal support or a 
lump-sum alimony settlement.

The basic scam goes like this: A (usually but not always) 
new “client” contacts the lawyer seeking assistance in a seem-
ingly straightforward transaction – usually for the purpose of 
one of the scenarios outlined above. The lawyer is asked to be 
the intermediary and encouraged to keep a generous portion of 
the funds for attorney fees or for the trouble of disbursing the 
funds. Within days, sometimes even before the lawyer sends 
a letter on the matter, a third party sends a check for the full 
amount requested. The “client” asks the lawyer to wire the 
money to another bank account, less the attorney fees. 

What happens if the lawyer complies with the request? 
Once the money has been wired from the law fi rm’s bank ac-
count or lawyer trust account, it will be quickly transferred 
to another (often offshore) account and generally cannot be 
retrieved. Because of today’s sophisticated counterfeiting 
technology, it may take days, even weeks or months, to catch 
the fraud. When it is uncovered, the fi nancial institution will 
usually assert that the lawyer depositor is responsible and will 
charge it back against the depositor’s bank account. If the 
account is a law fi rm trust account, ethical rules require the 
lawyer to immediately replace the funds to prevent a shortfall. 
This can be fi nancially devastating.

This scam is popular because it often works. Fraudsters 
use cashier’s checks to give the recipient a false sense of se-
curity that the check is as good as cash. Because many banks 
issue provisional credit and make the funds almost im-
mediately “available” to the depositor (particularly if the 
depositor is an established customer), many lawyers mistak- Continued on page 4

enly assume that the funds have been honored and collected. 
(For further discussion of banking laws and the check-clear-
ing process, see “Check Scams Target Lawyers,” Kimi Nam, 
In Brief, November 2008.)

How to Spot a Scam

Spotting a check scam becomes easier if you’re aware 
of the three elements common to most of these scams: 
(1) an apparently legitimate transaction; (2) arrival of a bank 
or cashier’s check in satisfaction of the transaction; and 
(3) immediate, urgent, and/or repeated requests by the “cli-
ent” to wire out the funds. 

Take a look at a typical e-mail from a scammer:
Hi Counsel, 
My name is [wife’s name]. I am contacting your fi rm in 

regard to a divorce settlement with my ex-husband [husband’s 
name] who resides in your jurisdiction. I am currently on 
assignment in Asia. We had an out-of-court agreement (Col-
laborative Law Agreement) for him to pay $848,900.00, plus 
legal fees. He has only paid me $184,000.00. 

I am hereby requesting your fi rm to assist in collecting the 
balance from him. He is willing to pay me the balance, but I 
would appreciate if your offi ce handles the collection process 
to avoid further delays or litigate this matter if he fails to pay 
as promised.

Sincerely,

[wife’s name, address and phone number in Asia]

Sources and Resources

● “Preventing Check Fraud: Why ‘The Check Is in the 
Mail’ Isn’t Always a Good Thing,” Jim Calloway, Law 
Practice, July/August 2010 (www.abanet.org/lpm/
magazine/articles/v36/is4/pg38.shtml).

● “Scammers Take Aim at Lawyers: How to Avoid 
Becoming the Next Victim,” Helen Hierschbiel, 
Oregon State Bar Bulletin, May 2010 (www.osbar.org/
publications/bulletin/10may/barcounsel.html).

● “Elaborate check fraud scams target solo, small-
fi rm lawyers,” Nora Lockwood Tooher, Lawyers USA, 
April 2010.

● “Lawyers as Targets of Fraud: The Common 
Misconceptions,” LawPRO, September 2009 (www.
practicepro.ca/LawPROmag/fraud_misconceptions.pdf ). 

● “Check Scams Target Lawyers,” Kimi Nam, In Brief, 
November 2008 (www.osbplf.org).
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multiple times, sometimes over weeks or months. They may 
even provide valid-looking identifi cation.

● The amount of money involved may not be large. 
In some instances, the amount of the transaction and pro-
posed attorney fee involved is relatively small, thus appear-
ing more reasonable and realistic.

● The client may be willing to pay a retainer. 
Fraudsters will sometimes overpay the retainer by a sig-
nificant amount (with a fraudulent cashier’s check) and 
then ask the lawyer to wire a refund to their account.

● All parties involved may be in on the scam. The 
client, lender, seller, and buyer might all be accomplices. 
Frauds are getting much more sophisticated and brazen, and 
multiple accomplices frequently work together as a group. 
The documents may look real and be drafted to make the 
transaction look legitimate. The contact information may put 
you in touch with co-conspirators, who provide convincing 
bank and employment verifi cations or may even impersonate 
attorneys from other countries.

Fraudsters appear to be going to ever greater lengths to 
try to trick lawyers into accepting bogus checks and disburs-
ing funds from their trust accounts. The people behind these 
scams can be very smooth, persistent, and convincing.

Watch out for the following red fl ags. This is not an ex-
clusive list, however. Trust your instincts. If you are suspi-
cious, ask more questions. 

● Unknown + Urgency: The “client” is overseas, 
unknown to the fi rm, and/or in a rush and pressures you 
to close the deal quickly. The “client” may even threaten 
to report you to the Bar for failing to release the funds 
promptly.

● High Fees: The “client” is willing to pay higher-than-
usual attorney fees or percentage on a contingency basis, 
especially if the fee seems disproportionate to the work re-
quired. ORPC 1.5(a) states that a lawyer may not “enter into 
an agreement for, charge or collect an illegal or clearly ex-
cessive fee or clearly excessive amount for expenses.” This 
is not only unethical but also a red fl ag for fraud.

● Bank Holiday: The “client” shows up shortly be-
fore a holiday when banks are closed and law offices are 
often short-staffed. Long weekends mean extra process-
ing time, so it can take even longer than usual to uncover 
a fraud. TIP: Be especially cautious and on the lookout 
for fraud as the Veterans Day and Thanksgiving holidays 
approach.

● Easy Collection: The “debtor,” “ex-spouse,” or other 
party to the transaction pays without any hassle, which is 
unusual given the “client’s” need to retain you to get pay-
ment in the fi rst place.

Traps in Disguise

Not all fraud attempts fit the “stereotype.” Stay aware, 
even if the situation isn’t blatant.

● Fraudsters are not always new clients. Some-
times a “client” will retain and pay a lawyer to do work 
on a smaller matter that otherwise appears legitimate (e.g., 
an incorporation) to establish trust and credibility, and then 
come back months later to hire the lawyer to work on the 
fraudulent matter.

● E-mails from fraudsters are not always obvious. 
Most lawyers have received an e-mail that is clearly a fraud 
attempt, with bad grammar and spelling mistakes. While 
many of the scam attempts are sloppy and obvious, some are 
more polished and sophisticated in order to ensnare lawyers. 
E-mail solicitations may be addressed to you personally and 
may provide considerable detail about the proposed “repre-
sentation.”

● Fraudsters may contact you in any way. While the 
initial contact might be an e-mail message or phone call, 
some successful fraudsters have visited a lawyer’s offi ce 

PLF CLAIMS ATTORNEY

POSITION AVAILABLE

The Oregon State Bar Professional Liability Fund 
seeks a full-time claims attorney to join our claims 
department team.  Responsibilities include managing 
a caseload of legal malpractice claims and working 
with the covered attorneys on a broad range of matters 
involving lawyer professional liability.  The position 
requires an advanced level of legal knowledge and 
experience, OSB membership, and at least fi ve years of 
Oregon private practice experience.  The salary range 
for the position is from $6,116 to $9,173 per month.  

Send résumé and cover letter to Jeff  Crawford, 
Director of Administration, Professional Liability Fund, 
PO Box 231600, Tigard, OR 97281-1600.

Application deadline:  December 13, 2010. 

No telephone calls or e-mails please.  

AN EQUAL OPPORTUNITY EMPLOYER
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How to Protect Yourself 

and Your Clients

● Due Diligence. Know your client. How well do you 
vet a prospective client or “new” client? How do you go about 
verifying identity? Do you check identifi cation documents? 

● Don’t Wire Funds. Do not wire funds if at all possible. 
If you must disburse funds, write a check. (There may be a 
slim possibility the bank can stop payment on a check; how-
ever, a bank cannot recall wired funds once released.)

● Question Your Bank. Ask your bank the right ques-
tion: “Are the funds collected?” The answer tells you 
whether the issuing bank has released the money and that 
it is in your bank account. A common error is to ask, “Are 
the funds available?” which only tells you that you have 
funds available in your account because the bank has is-
sued provisional credit.  

● Confi rmation. Ask your bank to assist you in confi rm-
ing the legitimacy of a cashier’s check. Your bank can con-
tact the issuing bank to confi rm the details, including whether 
there has been a stop-payment order placed on it.

● Collection. Consider asking your bank to send the 
check for collection instead of for clearing. The bank may 
charge a $25 fee for this service. The funds will be deposited 
into your account only if the check is legitimate and honored; 
the funds may not then be reversed or “charged back” from 
your account.

● Waiting Period. Wait a prudent amount of time be-
fore releasing funds to a client. The PLF has recommended 
waiting three business days for locally drawn checks, fi ve 
business days for state-drawn checks, and ten business days 
for out-of-state checks.

● Education. Educate yourself and everyone in your 
fi rm about the possibility of counterfeit cashier’s checks as 
well as counterfeit checks appearing to be drawn on another 
lawyer’s trust account. 

● Common Sense. Use common sense and trust your 
instincts. Ask questions, verify facts, and do due diligence on 
your client. Call the PLF for advice if something seems out 
of the ordinary.

● Sophisticated Scams. Scams are constantly chang-
ing, and criminals are sophisticated – many know how the 
legal system works, they know lawyers have ethical rules 
to follow, and they know banking laws. Some recent scams 
have involved a lawyer’s PayPal account and scammers do-
ing “test” fl oater charges of innocent victims using the at-
torney’s banking information. 

● Online Banking. Consider using a dedicated comput-
er for your banking transactions only. This will prevent hack-
ers from mining password and banking information obtained 
through an e-mail download attachment or a virus. 

Why You Should Care

Generally, malpractice claims associated with attorney 
fees or trust accounts are not covered under the PLF’s Claims 
Made Plan because these claims do not pertain to the legal 
advice provided but rather to the business aspects of the law 
practice. A copy of the PLF Primary Plan can be found on the 
PLF Web site at www.osbplf.org under Primary Coverage, 
Coverage Plan. For more information about PLF coverage, 
contact Jeff Crawford at 503-639-6911, 1-800-452-1639, or 
jeffc@osbplf.org.

To protect yourself against these check scams, use your 
best professional judgment to determine whether accepting 
a particular matter is worth the risk of (1) a bank charge-
back that you are responsible for; (2) a potential malpractice 
claim; and (3) a potential ethics complaint. Given that there 
is no guarantee the check you are getting has money behind 
it and the real facts may take time to surface, your best ap-
proach is to carefully scrutinize the money, the client, and 
the transaction.

SHEILA M. BLACKFORD

PLF PRACTICE MANAGEMENT ADVISOR

PLF STAFF ATTORNEY/

PROGRAM ADMINISTRATOR

POSITION AVAILABLE

The Professional Liability Fund is hiring a full-time 
staff  attorney/program administrator.  Responsibilities 
include evaluating underwriting applications for the 
PLF Excess Program, responding to coverage inquiries, 
developing policy language, writing, editing, legal 
research, CLE planning, and general outreach.  We seek 
a versatile individual with excellent communication 
skills, judgment, and analytical abilities, who enjoys 
writing and editing and has a commitment to serving 
the legal profession.  The offi  ce is located in Tigard, and 
the position requires some travel throughout Oregon.  
The monthly salary range for this position is $4,400 to 
$5,691. 

Send résumé and cover letter to  Jeff  Crawford, 
Director of Administration, Professional Liability Fund, 
PO Box 231600, Tigard, OR  97281-1600, or e-mail to: 
excess@osbplf.org. This position will remain open 
until filled.

AN EQUAL OPPORTUNITY EMPLOYER
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Settlements for Minors – 
2009 Legislative Changes

The problem: A minor has a tort claim for personal in-
juries. Luckily, the minor’s injuries are not severe, so the 
claim’s value as determined by a jury is probably modest. A 
settlement can be reached with the defendant’s insurer. How-
ever, minors are unable to contract. 

Prior to the passage of ORS 126.725, the only certain way 
for an insurer to guarantee that the claim against its insured 
was discharged was the appointment of a conservator and the 
court approval of the settlement. This is time-consuming (en-
tailing yearly reports to the court until the minor reaches ma-
jority) and expensive (including costs such as fi ling fees and 
attorney fees). It is an unpalatable solution when the minor’s 
net recovery is only a few thousand dollars. 

ORS 126.725 [passed in 2007 and amended in 2009] 
now solves this problem when the minor’s net recovery is 
$25,000 or less. This statute allows the parties to enter into a 
settlement agreement without court oversight and without the 
establishment of a conservatorship if the following conditions 
are met:

● There is not already a conservator for the minor;

● The total amount to be received by the minor (af-
ter payment of medical liens, attorney fees, and the like) is 
$25,000 or less; and

● The person authorized by the statute to sign a settle-
ment agreement and extinguish the minor’s claim is “a person 
having legal custody of” the minor with the claim. The statute 
speaks in the singular. From a plain reading, it appears that 
when parents have joint legal custody but only one has physi-
cal custody of the minor, either parent can settle a claim of the 
minor under this statute. However, practitioners should note 
that if the minor is in the physical custody of a relative such 
as a grandparent due to an informal arrangement with the par-
ent or parents of the minor, mere physical custody does not, 
pursuant to the statute, confer the ability to settle a claim. 

Practice Tip: When prosecuting a claim for a minor’s 
injuries, determine the legal authority of the person with cus-
tody of the minor as soon as possible. It may be that one or 
both parents may need to be located to fi nalize a settlement 
and avoid the expense of a conservatorship proceeding. Con-
versely, defense counsel should consider demanding proof of 
legal custody as part of a settlement to ensure that the release 
obtained for the defendant is, in fact, binding on the minor 
and the minor’s claim.

Once you are satisfi ed that the person seeking to settle the 
minor’s claim has authority to do so and that the settlement is 
reasonable, the following steps are required to comply with 
the statute:

2011 Excess Coverage

Are you considering additional malpractice coverage? 
PLF excess coverage remains very affordable, and 
limits are available up to $10 million in total coverage. 
Applications for 2011 will be available sometime in 
November. Check the PLF Web site (www.osbplf.org), 
or call the PLF at 503-639-6911 or 1-800-452-1639 for 
more information.

1. Affi  davit of Custodian. First, the person having le-
gal custody of the minor must sign an affi davit swearing:

● To the best of that person’s knowledge, the minor will 
be fully compensated by the settlement; or

● Though the minor will not be fully compensated, 
there is no practical way to obtain more from the party with 
whom the settlement is being made.

The attorney for the minor’s legal custodian must keep 
the affi davit for two years after the minor reaches the age 
of 21. Caution: This represents a departure from the usual 
practice of disposing of closed fi les after 10 years. Attorneys 
settling claims for minors pursuant to this statute may have to 
keep the original affi davit signed by the person having legal 
custody for as long as 23 years. 

2.  Receipt and Disbursal of Funds. The funds 
(whether by check or by cash) must fi rst be deposited into 
the plaintiff’s attorney’s IOLTA account. After attorney fees, 
costs, and medical liens are paid, the lawyer must deposit 
the minor’s net recovery into “a federally insured savings 
account that earns interest in the sole name of the minor.” 
(Emphasis added.)

If defense counsel is dealing with a person having legal 
custody of the minor who is also pro se, the statute indicates 
that defense counsel must deposit the funds directly into a 
“federally insured savings account that earns interest in the 
sole name of the minor.” (Emphasis added.)

If the funds are to be used to purchase an annuity, they 
must be paid directly to the annuity issuer, with the minor 
designated as the sole benefi ciary of the annuity. 

Caution: Note that the statute requires the account to be 
set up in the minor’s name only. The parent(s) may not also 
be named on the account.

ORS 125.735, enacted in 2009, provides that minors may 
contract with banks or other fi nancial institutions to establish 
a bank account, and that such contract is binding on the mi-
nor and may not be voided or disaffi rmed by the minor based 
on the minor’s age or minority. 
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3.  Notice. Counsel must then provide notice of the de-
posit to the minor and the person who entered into the settle-
ment on the minor’s behalf, by personal service or fi rst-class 
mail.

4.  Funds Remain Untouched. The funds cannot be 
withdrawn or spent for any reason by any person, including 
the minor, unless under court order, the minor attains majority, 
or the minor dies.

The overriding theme is to avoid situations in which the 
person having legal custody of the minor has an opportunity 
to mis-deposit the funds, err in the creation of the account, or 
take the funds from the minor’s account.

Practice Tip: Attorneys who represent the injured minor 
and the person having legal custody should document provid-
ing this important caution to the minor and the person having 
legal custody. It is not hard to envision claims against counsel 
and the person having legal custody if the minor’s funds are 
misappropriated during the period of minority.

The statute also provides that the signature on a settlement 
agreement of a person in compliance with this statute is bind-
ing on the minor. Defendant’s attorney can assure the client 
that the claim is fully and completely extinguished. A person 
acting in good faith on behalf of the minor is not liable to the 
minor for any claim arising out of the settlement.

All in all, ORS 126.725 should assist attorneys in settling 
modest claims of minors without the expense and effort in-
volved in the establishment of conservatorships.

BROOKS F. COOPER

ATTORNEY AT LAW

Thanks to Neil W. Jackson, Neil Jackson Attorney LLC, for 
his assistance with this article.

New Tort Liability Limits 
Against Public Bodies
Eff ective July 1, 2010

2009 Or Laws ch 67, §§1-5 (Senate Bill 311) provides for 
new, higher limits for damages recoverable by those injured 
by a public body or its employees, offi cers, or agents in the 
course of their duties. The new laws also require the Offi ce 
of the State Court Administrator (OSCA) to annually adjust 
some of the damages limitations, as described below.

Actions for Property Damage or 

Destruction

Pursuant to ORS 30.273(3), the OSCA has followed the 
required statutory methodology to calculate the annual ad-
justment to the limitations on liability of public bodies for 
property damage or destruction. Based on these calculations, 
the limitations are adjusted to $100,100 for any single claim-
ant and $500,600 for all claimants, effective July 1, 2010, as 
required by ORS 30.273(3). The new limitations apply to all 
causes of action arising on or after July 1, 2010, and before 
July 1, 2011.

OSCA opened a public comment period on the proposed 
adjustments from April 30, 2010, to 5:00 p.m. on June 1, 
2010. OSCA received no public comment on the adjust-
ments. In compliance with statute, OSCA will make these 
adjustments annually. 

Actions for Personal Injury and Death

Pursuant to ORS 30.271(4) and 30.272(4), OSCA will 
begin to make annual adjustments to the limitations on li-
ability of public bodies for personal injury and death in 2015. 
Those statutes identify the annual adjustments to those limi-
tations through June 30, 2015. In actions for personal injury 
or death, the limitations applicable to the state are higher 
than those applicable to local public bodies. Pursuant to 
ORS 30.271(2) and (3), the limitations applicable to the state 
for personal injury and death are adjusted to $1,600,000 for 
any single claimant and $3,200,000 for all claimants. Pursu-
ant to ORS 30.272(2) and (3), the limitations applicable to 
local public bodies for personal injury and death are adjusted 
to $533,300 for any single claimant and $1,066,700 for all 
claimants. These new limitations are effective July 1, 2010,
and apply to all causes of action arising on or after 
July 1, 2010, and before July 1, 2011.

You can view a list of past and current limitations on lia-
bility of public bodies at http://courts.oregon.gov/OJD/docs/
courts/circuit/Table_of_Liability_Limits.pdf.

 BRUCE C. MILLER

 OFFICE OF THE STATE COURT ADMINISTRATOR

OSB and PLF Resource Fair

The OSB Sole & Small Firm Practitioners and Law 
Practice Management sections, in conjunction with 
the OSB and the PLF, are sponsoring a Resource Fair 
that will showcase some of the ways the Bar can help 
you and your practice succeed. Topics will include 
the OSB and PLF Web sites, ethics advice, BarBooks, 
and Fastcase. The Resource Fair will be held Friday, 
November 19, 2010, at the Oregon State Bar Center.

Registration is $15 when registering on the Bar’s Web 
site (www.osbar.org – select Online Event Registration 
under Member Resources) or $20 at the door. 
Registration includes lunch. Contact Dustin Dopps at 
ddopps@osbar.org if you have questions. 
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What Defense Lawyers Need 
to Know About Immigration
On March 31, 2010, the U.S. Supreme Court issued 

Padilla v. Kentucky, 130 S Ct 1473 (2010), holding that the 
Sixth Amendment requires defense counsel to advise a non-
citizen criminal defendant regarding the immigration conse-
quences of a guilty plea. Absent such advice, a noncitizen 
may raise a claim of ineffective assistance of counsel. An 
advisory opinion that explains Padilla in more detail is avail-
able at www.ailaoregon.com.

The defendant in Padilla pled guilty to a drug charge that 
made his deportation virtually mandatory under the immigra-
tion laws. However, Padilla’s defense counsel erroneously 
advised him that he did not have to worry about his immigra-
tion status since Padilla had been in the United States for so 
long. The Court held that under the Constitution’s right to 
competent counsel, counsel must inform their client whether 
a plea carries a risk of deportation. 

The Oregon Constitution requires defense counsel to ad-
vise clients who are not U.S. citizens that a criminal convic-
tion “may result” in deportation. Gonzalez v. State of Oregon, 
340 Or 452, 134 P3d 955 (2006) (citing Lyons v. Pearce, 298 
Or 554, 694 P2d 969 (1985)); ORS 135.385(2)(d). However, 
under Padilla, giving Oregon’s general warning may not be 
suffi cient to meet the federal constitutional standard of “rea-
sonable professional assistance” of counsel. Counsel must 
be “active, rather than passive, taking the initiative to learn 
about the rules in this area rather than waiting for questions 
from the defendant.”

Padilla also made it clear that prosecutors should take 
immigration consequences into account in plea bargaining, 

New and Updated Practice Aids

Visit www.osbplf.org and download over 
345 practice aids that reflect recent legislative 
changes. If you have questions,  call Julie Weber at 
503-639-6911 or 1-800-452-1639.

Silver Jubilee 

ABA Techshow 2011

On April 11-13, 2011, the ABA will 
sponsor its annual legal technology 
conference and expo. The ABA 
Techshow includes over 60 educational and training 
sessions in 15 different tracks and a two-day expo 
of more than 100 technology companies. For more 
information, go to www.abanet.org/techshow. 

Register using the PLF’s program promoter code 
EP1109 and receive a $150 discount. Register before 
February 25, 2011, and save another $200 with the 
“early bird” discount. Multiple attendees from the 
same firm may qualify for even deeper discounts 
using a “SuperPass.”

since “informed consideration of possible deportation can 
only benefi t both the State and noncitizen defendants during 
the plea-bargaining process. By bringing deportation conse-
quences into this process, the defense and prosecution may 
well be able to reach agreements that better satisfy the inter-
ests of both parties.”

What are some of the immigration consequences that 
noncitizen defendants may face from a criminal disposition? 
Will they be deportable, without any relief, as an “aggravated 
felon” (a term that often includes no-jail misdemeanors)? 
Will they become ineligible to get a green card because the 
offense makes them inadmissible to the country as a result 
of a crime involving moral turpitude? If they are deportable 
or inadmissible, do they have any chance of getting relief 
(forgiveness) in immigration court? These are the types of 
questions that defense counsel must consider.

Defense Counsel’s Responsibilities

Defense counsel’s duty includes not only informing a 
client of the immigration consequences of a conviction, but 
also helping the client avoid a potential disaster during the 
course of representation. Defense counsel must ask the rel-
evant questions of a client and work to determine the client’s 
immigration consequences before the client goes to trial, en-
ters a diversion or drug treatment program, handles a charge 
of violating the terms of probation or of a protection order, 
admits addiction, or before a sentencing or delinquency hear-
ing. All of these events can have unintended consequences 
that may affect the client’s immigration status. In some cases, 
the immigration consequences of a plea may be far more seri-
ous than the criminal consequences.

Padilla does not require counsel to provide a defi nitive 
answer in situations where the law may be unclear as to the 
immigration consequences of a conviction. However, in order 
for defense counsel to determine whether a client’s potential 
immigration situation is straightforward or unclear, defense 
counsel must work with the client to obtain the necessary 
information, and the proper research must be done.

In addition to the charges, counsel needs to know the de-
fendant’s prior criminal history and any mitigating and ag-
gravating factors, such as: 
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● Immigration Status: Is the defendant a long-time 
green-card holder? Does the defendant have any docu-
ments? A fi rearm conviction may trigger deportation for a 
lawful permanent resident but not a defendant who entered 
the United States unlawfully. Someone married to a U.S. 
citizen, or whose parents are in the United States, may have 
options in immigration court unavailable to others.

● Criminal History: The implications of a current 
charge or conviction vary depending on whether the de-
fendant has a prior conviction. A defendant’s prior criminal 
history will also determine whether he or she can get relief 
in immigration court. 

● What Deal Is on the Table: Many criminal statutes 
are “divisible” – one set of elements will cause deporta-
tion and the other may not. The immigration consequences 
may depend on whether counsel can negotiate a plea to a 
portion of the statute that avoids or minimizes immigra-
tion consequences. This often requires careful crafting of 
the factual basis for the plea contained in defendant’s plea 
statement.  

Sample intake forms are available at www.
defendingimmigrants.org and www.lojjr.com. Simply 
consulting a list of the grounds of removal cannot address 
these issues. You must also understand your client’s goals 

Additional Immigration Resources

● Immigrant Defense Project (www.immigrantdefenseproject.org): Practice advisories regarding the latest 
immigration issues, including the Padilla case; one-page checklist summarizing criminal off enses that might have 
immigration consequences (“Resources” tab, “Criminal Justice System”).

● National Immigration Project (www.nationalimmigrationproject.org): Under the “What We Do” menu, select 
“Criminal & Deportation Defense”; off ers assistance to criminal defense attorneys anywhere in the United States, 
including advice on a particular case; services are free.

● American Immigration Lawyers Association (www.ailaoregon.com):   Oregon Chapter.

● Washington Defender Association (www.defensenet.org): Under “Immigration Project” tab; “Immigration 
Resources” for Padilla practice advisory; client intake worksheet.

● Immigrant Legal Resource Center (www.ilrc.org):  Training and help with immigration law.

– for example, does the client want to avoid deportation at all 
costs? Or does the client care more about his or her criminal 
record?

 Resources Available to Lawyers

Criminal defense counsel in Oregon currently have the 
following resources to help them understand immigration 
consequences: 

● Education: Numerous resources are available for 
learning directly how a criminal conviction may affect 
a defendant’s immigration situation. See, for example, 
www.defendingimmigrants.org. The defense bar may
wish to pursue other options to make this easier in the 
future, such as the Washington Defender’s Immigration 
Project in Washington state. See www.defensenet.org/
immigrationproject. Also see the box of additional re-
sources accompanying this article.

● Consultation with Immigration Counsel: You may 
want to consider consulting immigration counsel, even 
from the beginning of a case. Some immigration practitio-
ners in Oregon are well-versed in these issues and can work 

Continued on page 10

2009 PLF Annual Report

The 2009 PLF Annual Report is available on 
the PLF’s Web site. Go to www.osbplf.org, 
then select Annual Reports under News and 
Information. If you do not have Internet access, 
call the PLF at 503-639-6911 or 1-800-452-1639 
and request a copy.

Oregon Statutory Time Limitations 

Handbook – 2010 Revision Available

The 2010 Revision of the Oregon Statutory Time 
Limitations Handbook is available on the PLF Web 
site (www.osbplf.org) in a searchable PDF format. 
(On the home page, select Books from the PLF under 
Loss Prevention.) If you have any questions about the 
Oregon Statutory Time Limitations Handbook, please 
contact PLF Loss Prevention Attorney Tanya Hanson
 at  tanyah@osbplf.org or 503-639-7203.
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with defense counsel in determining the immigration 
consequences of the charges alleged and in identifying 
alternatives that may avoid removal, or at least give the 
defendant a possibility to seek relief from removal in im-
migration court.

● Client Contact with Immigration Counsel: The 
defendant or family members can contact an immigration 
attorney directly. Whenever possible, defense counsel 
should assist in locating an experienced immigration at-
torney and should be sure to follow up with the family or 
the attorney directly before any criminal proceeding with 
potential immigration consequences.

Finally, post-conviction counsel should be aware that 
there are arguments still to be made that the Padilla deci-
sion should apply to final convictions and that the case 
presents an exception to the two-year statute of limita-
tions (starting March 31, 2010).

Even though determining the immigration conse-
quences of a conviction may be a complex process, and 
counsel may ultimately discover that the law is unclear, 
there are resources and attorneys available to help edu-
cate defense counsel so that they can provide the best as-
sistance possible to their clients. 

  JULIE A. KRULL

  ATTORNEY AT LAW

  JOSEPH JUSTIN ROLLIN

  LAW OFFICES OF JOSEPH JUSTIN ROLLIN

Tips, Traps, and Resources

State Court Filing Fee Changes: Legislative changes in 2010 have changed some state court fi ling fees. See 2010 Or 
Laws ch 107 (HB 3696). There is no single circuit court fee schedule. Before fi ling papers in a state court, check the court’s 
Web site (http://courts.oregon.gov/OJD/courts/circuit/index.page?) or contact the court directly for correct fee amounts.

New, Revised, and Corrected UTCR: New UTCR 5.150 (expedited civil jury cases) and Forms 5.150.1a and 5.150.1b 
(motion and order) were adopted out-of-cycle, effective May 6, 2010. Several rules and forms were amended effective 
August 1, 2010, regarding alternative dispute resolution, appearance at hearings by telecommunication, electronic fi ling 
procedures, and declarations under penalty of perjury. Signifi cant out-of-cycle revisions were made to UTCR 2.130 and 
Confi dential Information Forms 2.130.1 and 2.130.2, effective September 1, 2010. On October 5, 2010, an error in the 
captions in forms 2.130.1 and 2.130.2 was corrected from “Co-Respondent” to “Co-Petitioner.” Additional information on 
the Uniform Trial Court Rules can be found at http://courts.oregon.gov/OJD/programs/utcr/index.page?. 

Reminder – No More UCC Renewal Notices Mailed: As a result of 2009 legislative changes, the Secretary of State 
is no longer mailing individual renewal notices to secured parties regarding Uniform Commercial Code (UCC) fi nanc-
ing statements. Instead, a renewal report is now provided in electronic format on the Corporation Division’s Web site 
(www.fi linginoregon.com/ucc/renewal.htm). The renewal report is available for download as an Excel spreadsheet and 
contains all UCC liens due to lapse 90 to 360 days from the date of the notice. A new report is posted each January and 
July. You can also subscribe to receive an e-mail notice when new renewal reports are posted. Practice Tip: Often, by the 
time a lien is about to expire, the client and original lawyer have lost track of each other. To avoid confusion, notify the 
client that he or she will be responsible for monitoring the UCC lien expiration dates. Use a closing letter to document 
this advice.

PLF 2010 CLEs on Audio/Video

The PLF’s 2010 CLEs are now available on audio/video 
from the PLF lending library:
● “Introduction to Internet-Based Practice 

Management Software”
● “Malpractice Traps Involving Debtor/Creditor 

Issues in Real Estate and Business Cases”
● “Money Matters” 
● “Time Matters, Basic and Advanced”
● “Tips in 60 Minutes”  (Tips, Sites, and Gadgets)

 For a copy, call Julie Weber in PLF CLE Resources at 
503-639-6911 or 1-800-452-1639.

Updated In Brief Index

Available Online

The index of In Brief articles through November 
2010 is available online. To search or download 
the index, log on to the PLF’s Web site at 
www.osbplf.org, select In Brief under Loss 
Prevention, and then select In Brief Index. If you 
have questions, call Julie Weber at 503-639-6911 or  
1-800-452-1639.
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Tips, Traps, and Resources

Thanks to Sheila Blackford, Dee Crocker, and Beverly Michaelis, PLF Practice Management Advisors,
 for their assistance with these tips.

New PERS Forms Requirement for Domestic Relations Awards: The general judgment of dissolution, or the supplemen-
tal judgment that awards PERS, IAP, and/or OPSRP benefi ts in a dissolution proceeding, must now also incorporate by refer-
ence and attach the required PERS form(s), including the form(s) for a Free and Clear Divorce Award. The required forms 
are available online at www.oregon.gov/PERS/MEM/section/forms/divorce_forms.shtml. (Thanks to Robert Rosenthal, 
Robert Rosenthal PC, for this tip.)

Lawyer Trust Accounts – Abandoned Funds: Abandoned client funds in a lawyer trust account must now be paid over 
to the Oregon State Bar (OSB) rather than to the Department of State Lands (DSL). The reporting forms are available at 
www.oregon.gov/DSL/UP/upforms.shtml. Forms 1a and 2a must be completed and sent to the DSL, with copies of the 
reports and the unclaimed funds sent to the OSB. 

Multnomah County Courthouse Operations: The Presiding Judge’s Report stated that the court is blending judicial and 
operations staff to compensate for lost staff resources as a result of budgetary issues. Presiding Judge Maurer advised attor-
neys to follow up on court orders to ensure that they are processed and entered correctly and to use resources on the court’s 
Web site whenever possible. Judge Maurer also said that Multnomah County would be moving to OJIN e-mail notices in 
the next few months and encouraged fi rms to establish a dedicated e-mail address to receive court notices, if they have not 
already done so. You can read the entire report at http://www.mbabar.org/docs/NewsFromCourtNov10.pdf. 

Expedited Civil Jury Trials: Pursuant to UTCR 5.150 adopted in 2010, Multnomah County Circuit Court is now offering 
an expedited track for civil jury trials. Multnomah County is one of the pilot courts in Oregon implementing the new pro-
gram. Information and documents specifi c to Multnomah County are available on its Web site at http://courts.oregon.gov/
Multnomah/General_Info/Civil/Civil.page?. 

Proposed Changes to ORCP: The Council on Court Procedures is considering proposed amendments to ORCP 9, 21, 36, 
38, 43, 54, 69, and 71. Comments may be submitted by mail, e-mail, or via the Web site (http://legacy.lclark.edu/~ccp/). The 
Council will receive public comments and take fi nal action on the proposed amendments at its December 11, 2010, meeting 
at the Oregon State Bar Center in Tigard. 

Federal Court Documents: Federal courts will be requiring documents to be uploaded in PDF/A format (PDF for 
archiving) for all electronic filings in the CM/ECF system. For more information about PDF/A, see Rick Borstein’s 
recent post, “Federal Courts Moving to Requiring PDF/A for Filings” on his blog, “Acrobat for Legal Professionals” 
(http://blogs.adobe.com/acrolaw/?p=148).

Discount on Practice Management Software: Through December 31, 2010, Lexis-Nexis is offering a 15% bar associa-
tion discount to each lawyer or law fi rm ordering a new software license for Time Matters®. For more information, go 
to www.lexisnexis.com/bars/TM. Use the promotional code BAR15 when ordering. 

Discount on WordPerfect® Software: Through a special arrangement between Corel® and the PLF, Oregon lawyers can 
purchase WordPerfect® Offi ce X5 for $124.99. To order, go to www.corel.com/barassociation and click the Buy Now but-
ton. No special promotion code is required. 

Bankruptcy Law: A CLE on “Bankruptcy Issues in U.S. District Court Litigation” is available on the PLF Web site (www.
osbplf.org). From the homepage, select CLE Programs on CD/DVD under Loss Prevention. Presented by the OSB Federal 
Practice and Procedure Committee on October 21, 2010, the CLE features a panel discussion exploring what happens when 
a litigant in a multi-party federal lawsuit fi les bankruptcy. 1.25 General MCLE Credits pending.

Bankruptcy Articles: “Nonjudicial Trust Deed Foreclosures Under the New Laws,” by Gary Blacklidge, and “Resources 
for Lawyers New to Bankruptcy Practice,” by Laura Donaldson, Oregon Debtor-Creditor Section Newsletter, Winter 2010, 
are now posted on the PLF Web site (www.osbplf.org). Under Loss Prevention on the home page, select In Brief and look 
under November 2010. 
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Cases of Note
Securities Law: In Merck & Co. v. Reynolds (April 27, 2010), the U.S. Supreme Court held that the 
statute of limitations in 28 USC 1658(b)(1) (fraud claims under the Securities Exchange Act) begins to 
run once the plaintiff actually discovered or a reasonably diligent plaintiff would have discovered the 
facts constituting the violation, including facts showing scienter. The court rejected “inquiry notice” as 
triggering the limitations period. (www.supremecourt.gov/opinions/09pdf/08-905.pdf)

Employment Law: In Emerald Steel Fabricators, Inc. v. Bureau of Labor & Industries 
(April 14, 2010), the Oregon Supreme Court held that the provision of the Oregon Medical Marijuana Act 
that affi rmatively authorizes individuals who possess valid “registry identifi cation cards” to use marijuana 
for medicinal purposes is preempted by the federal Controlled Substances Act.  As a result, Oregon’s 
employment discrimination laws do not require employers to accommodate employees’ use of medical 
marijuana. Any employer with a true “zero-tolerance” drug policy can strictly enforce that policy and 
terminate an employee for using marijuana, even if the employee is using marijuana to treat a medical 
condition that qualifi es as a “disability” under ORS 659A.103.  Allowing an employee to use medical 
marijuana is not a “reasonable accommodation” required by Oregon’s disability discrimination laws. 
(Thanks to Dan W. Howard for this tip.) (www.publications.ojd.state.or.us/S056265.htm)

Bankruptcy: In Milavetz, Gallop & Milavetz v. United States (March 8, 2010), the U.S. Supreme Court 
held that, under the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA), at-
torneys who provide “bankruptcy assistance” are “debt relief agencies” and are subject to the disclosure 
and identifi cation requirements, as well as the prohibition on advising clients to incur debt before bank-
ruptcy without a legitimate reason. (www.supremecourt.gov/opinions/09pdf/08-1119.pdf) 

Civil Procedure: In McCollum v. Kmart Corp. (February 19, 2010), the Oregon Supreme Court 
held that ORCP 64 F(1) requires an order for a new trial to be formally entered into the court’s 
register (OJIN) – as opposed to merely filing it with the court clerk – within 55 days after entry 
of the judgment. The court also held that the letter opinion (although entered in the register within 
55 days) was not an order and did not incorporate the order by reference. Because the order itself 
was not entered in the register until after the 55-day period, the order was denied by operation of 
law. (www.publications.ojd.state.or.us/S057609.htm)

Tax/Bankruptcy: In Severo v. Comm’r (November 20, 2009), the Ninth Circuit Court of Appeals 
held that the 10-year statute of limitations for IRS collection is tolled for the period of the bank-
ruptcy court’s automatic stay, plus an additional six months. (www.ca9.uscourts.gov/datastore/opin-
ions/2009/11/20/08-70817.pdf)


